MAYES o/ STATE

pellant’s mistress. The theory of the state

as- that the aect was a deliberate murder,
niuced by jealousy and revenge. .The the-
ry of the defense was an accidental homicide;

t appellant was - whirling the pistol. in.

lay when it accidentally fired. -No one was
regent at the killing, - One ‘witness had only
¢ them a minute or two before the pistol
red, and ran back, and. found Minnle lying
before the fire, her feet in the fire, and ap-
jellant gone. IHe was not arrested until Au-
18t, 1893. L .
he chargs of the court ia an- admirable
resentation 0f the law. of the case. The
arge on the .theory of the defense was
dlear, concise, and. comprehensive. There

was no necessity of instructing on the various

irades and punishments of accldental homi-
ide,  If there was.no murder in the case,
he appellant should be acquitted, and the
ourt so charged .the. jury. We cannot see
w the appellant can complain of this omis-
n. It wag:for his benefit, Green's Casge,
Tex. App. 244, 11 §. W. 114. The evidence
Iy sustalns the verdict that it was a cold-
looded murder. - - A
As to the remarks of the district attor-
ey, it they were objectionable, the counsel
hould have asked special instructions to the
jury to disregard. them. Hardy's Case, 31
Tex, Orim. R. 289, 20 8, W. 561; Jackson's
Qase, 31 Tex. Crim. R. 344, 20 8,

dgment affirmed.

, .Ex parte JASER,
Court of Crimind] Appedls of Texas, Dee. 13,
U893y :
Hipras CoRPUS TO OBTAIN BAIL—SUPFICIENCT
OF EVIDERQE—AFPEAL. ’

.. ‘Where the testimony does not make 1t
evident that a person. accused of murder is the
Ity party, he should be admitted to bail

‘“Appeal from  distri¢t court, Hunt county;

B. W. Turbume, Judge. -

:John Jasdf was charged with murder, and

appeals’ from the denial of his petition for
writ of habeas corpus to obtain ball.. Re-

R. L. Henry, Asst. Atty. Gen, for the
te, ’ )

DAVIDSON, J. The relator was charged
Ith' murder, and resorted to the wrlt of
eas corpus to obtalm bail, The petition
alleges that'the complaint charges him with
the murder of an infant clild, and. the evi-
ce tends to show the child was the off-
Bpring of one Mary Nickulls, 8 Syrian woman.

8 the settled rule of -this court, in cases

the present, not to discuss the evi-

ce in an opinlon, - After a ecareful in-
lgation of the record before us, we are

of opinion that, if a4 murder was committed,
the teutimony does not make it evident that
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“the relator was the gullty party;- wherefore’
-the judgment is reversed refusing him ball,
and - his bond--fixed at $5,000, which- upon

being executed in the terms of, and. upon
the conditions required by, law, he wil be
discharged from cugtody.

o

JATMES v. STATIH,
{Court of Criminal Appeals of Texas.
1893y -, .
CRIMINAL LAW—APPEAL—AFFIRMANCE,
A conviction will be affirmed where the

lndictment ig good in form and substance, the
charge to the jury is sufficient, no statement

Dee. 18,

_of facts is incorporated into the record, no bill

of - exceptions “ig resefved to rulings, “and the

" transcript shows a trial in conformity to law.

- Appeal from district court, Hidalgo county;.
John C. Russell, Judge. e
-Manuel Jaimes ‘was convicted of burglaty,
and appeals. Affirmed. ™ '

R. L. Henry, Asst. Atty. Gen, for ‘the
State. o

DAVIDSON, J.  The appellant appeals
from a convictlon of burglary. The indict-
ment i§ good ln form and substance; the
charge conforms to the allegations set up in
gaid indictment, and iz sufficient; a ‘state-
ment of facts ls not Incorporated In the
record, ‘nor were any bills of exception re-
gerved to the ruling of the court; and, in
go fatr as we are Informed by the transcript,
the trial was In conformilty to law,~~where-
fore the judgment g affirmed.

. (33 Tex. Cr. R. 83.)°
. MAYES ¥. STATE.
(Court of Criminat Appeals of Texas.
: 1893) -
HoMICIDE~W ITNESsES—INSTRUGTIONS—PREJU-
: , - DIOB .OF JUROR. . ' :
- 1, The state, .after having called some.of

Daec. 16,

“the eyewitnesses of the quarrel. and resulting

homicide, cannet be required to call others, who
are friendly to defendant. = i :

- ‘2. “Where, after the court refused to require
the state to call certain eyewitnegses. of the
homicide, who were friends of defendant, the
defense refused to call them, it was proper for
the distriet attorney to comment on' the fact:

- 8.°An exception: to the entire charge as to

" murder as not, required by the evidence does

not support an assignment that in iis charge on
the first degree the court submitted the ques-
tioh whether there was a previous: grudge be-
i(;lween the parties, as to which there was no evi-
ehice, o o
4, Witnesses- who have- testified: that an-
other's reputation for truth Is bad may be ask-

- ed whether from that general reputation he is

worthy of belief on gath. - _

5. A verdict will not he set aside for prej-
udice of a jurer sumimoned on a special venire,
and shown to be an honordable man, undequaint-

" ed with elther defendant or deceased, or with

the facts of the case, on evidence that he said
to another venire man that he lived go far away
that he hoped to be called on some case sc as
to pay expenses, and that defendant. “ought to
have his neck broke,” he testifying that
he gaid “they would keep hauling him on the
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jury until he 'nmuld get & chanee to help: break'

#ome one's neck,”
Appeal from district com't, Bell county; W.
A, Blackburn, Judge.

Jo¢ ' Mayes was convicted of murder in the.

second degree, and appeals.. Affirmed.

McMahon & MeMahon, W. W. Hair, and
Wimhourn Pierce, for appellant. R. L. Hen-
1y, Asst. Atty., Gen and X. B. Sander. for
. the State. ’

S_IMKINS, J. Appellant wagd convicted of
murder in the second degree; and his punish-

ment-assessed at five years, from which he

appeals,

1. Appellant complains {hat the eourt ened
in mot requiring the state to place three wit~
nesges on the stand who were shown.by the
testimony to be present during the quarrel

and subsequent homieide. There is: nothing.

in the proposition, cettainly, as dpplied :to
thig case. In the first place, there were eye-

witnesses placed on the witness stand by

- the state; a.nd il the next pldce, to Feipiire
the state to put all such witnesses on the
stand, and thereby vouch for their credibility

without regard to. their mterest, blas, or char-

acter of festimony, would compel the state to
offer. testimony often utterly contradictory,
and deprive her of the. right of atfacking the
eharacter of such Wltnesses, howaver notori-
. onsly bad. It appears that in this case the
witnesses in question were the soh-indaw and

intimate friends of appellant. If their {estl-
mony was-advantageous to appellant, we can-

not see why he did not-introduce them. .

2. The appellant further complains of the
remarlzs of the district Attorney in his clos-
. ing speech,. who .asked why appellant did not
place the aforesaid witnegses on the stand,
ag -one -was the gon-indaw and- the others

were intimate friends of-appellant. Tt seems
that after the cowrt overruled the motion .of -

appellant to compel the.state to put the said
witnesses on the stand the :appellant.also re-

fused to put.theni‘on, and the distrlct attor-
ney commented on the Fact, ‘We may infej

that -they ‘were the appellant’s- witnesses,
sunimonéd by him, and: he réfused to exam-

fng théth, and the district dttorney. had the’
right to. call attention to the fact; and, even.

if they were not summened by appellant, we
86e 1o imp10p11ety in the argument.,.:

8. Appellant further complaing that in his
charge on murder in the first degree the court
eriéd in submitting to the jury whether there

was any previously existlng grudge or enmi- -

ty between the parties, as there was nothing

in the evidence suggesting anything of the

kind. The jury having found by thelr verdict
that there was no express malice, dnd the
lowest penalty inflicted, the .charge was ob-
viously harmless. Green’s Gase, {(Tex.) 22 B
W, 1095. Again, while there wag a general
exception to the entire charge on- murder in
the firgt and second degrees as not required
by the evidence, there was no special excep-
tion to the portion of the charge now com-

‘raclty was bad, the further guestion:

“be ageertained throigh impeachjng
“without - eheltlng their 'private’

SOUTHWESTERN REPORTER, VoL, 24.

"plainéd -of as ervor. Quintand Gase, 29 T'
CApp. 401, 16 8. 'W. 258. -

‘4. Appellant further eomplalns that th
court-erred in not permitting hlm to ask cdep

_tain witnesses, whic had testified that the repi-

utation of Frank Johngon fer truth #nd.ves
“Hirom-
that general repiutation, is he worthy of be

lief on oath?’ ' In thé impeachment of a wit:
ness the question to be ascertdined is the gen:’
eral reputation of the witness for truth angd-
veracity in his community, and this should. .
itnesses,-

‘What 18 the proper form’of inguiry has’
the subject of ‘ratich: discnsslon. Thig ¢
his-held, on the authority of Boon v. Wes
ered; 28 Tex, ‘686, that whers the impen.

ing witness- states that he knows the genersl:

Leputs.tl()n ‘for ‘truth and veraclty of “the ‘per.
son sought to be impeached, he may then b
asked ~whether that reputdtion” is good o
bad, or he may bé asked “whether that ger

_eral reputation 1s fsuéh as' to entitle the wi

néss to credit ‘on: oathi” Willson's Crini
St. §2013 Griffin’ v, State,. 26 -Tex! App. 157
978, W, 459, In the cage of Johingén
Brown, 51 Te¥. 77, the supreme court, a
on’ ilié aunthority of Boon v, Weathered

.clare thdt the only proper questionsi o

propounded to the witness are: “whether heé.
Iknows the general character or reputatlon f
the witness intended to be impeadhed in- point
of truth among Lis neighbors.” If so, then

‘what is that character,—good or bad? These
“questions were askéd, #nd answered by the
“witness, and we think were “sufficient, and

were the proper questions.

5. Appellant asks a new trial on the ground;
of pre;ludtce and bBlas. on the part of R, A.
Center, 2 juror that tried the case,  The evl-

“dence.shows that Genter and one Burk were

traveling to Belton; . that. Centér was sum-
moned ‘ag a special venire man i Tor ¢a
includinig the Mayes (ase; and Bink w
also.a venjre man;. Sdme convergation ensu-
ed between the parties; in -which Center gaid-
“he lived so far. In the country:that he would

‘have to.remain until.all- the venires..were
~called, and he hoped he would :be taken . oh.

some case to make expenges,”” But Burk gald
that Center further - said, “Mayes ought to-
have his ‘@—mn néck broke” 'This” Genter_

. denles, and says that his remark was “they

would keep hayling him.on the jury until he

- would get 1 cha,nce fo help break gome ones

neek » Withoutt unde1taking to wettle, whai;,
was said, it is uncontradwteq that Center did

. hot know appellant or deceaged, nov the facts_

of the case, and. his remarks were, no doubt,
jocular or mlsunderstood The juror is shown
to be an nplight and ‘honorable, man by the
impeaching w1tness Verdicts solemnly ren-
dered under oath are not, to be lightly set
aside because. of gome casnal remark ma e
by one before being impaneled as a juror,
where no prejudice is otherwise shown to
exjst.
]
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While . the 'evi-cll_en_ce _ is'whﬁ_icﬁng; and |

y witnesses testified to inconsistent facts,
“tre think there ls sufficlent testimony to
tain the conviction, and It is affirmed,

SIMMONS v. STATE.
Gourt of Criminal Appeals of Texas.
1893.)

RiMINAL Law—ADMISEION 0F EvIDENCE—RE-
- VIEW.

Admigsion of evidence eannot: be review-
qn-a criminal case, where there wag no ex-
tion to the ruling admitting it.

ppeal from distriet” court, Smith county;
lix J. McCord, Judge.
L. Slmmons_ appeals from a conviotion of

Dee. 16,

VIDSON, J. Appellant was convloted
gery, and prosecutes his appeal upon

the first -ground - relates to the admibslon
ortaln testimony, set out in the motlon

.7 This cannot be reviged,

cdnse - exceptlon wag not. reserved to the
Hiilng of the court admitting same. - 1
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The ®econd ground calls in question the
gufficiency of the evidence- to support the
conviction, If the evidence for the state
ig true,—and the jury believed it to be true,—
it amply sustains the verdict and judgment.
The judgment {s afirmed,

SIMMONS v. STATH,
(Court of Criminal Appeals of Texas,
1893.)
Appeal from district court, Smith cou.nty,
Felix J. McCord, Judge.
A, I. Simmons appeals from a convictlon
of utterlng a forged instfument. Afirmed.

R. L. Henry, Asst. Atty. Gen, for the
State.

Dee. 16,

DAVIDSON, J. The appeal herein is proge-
cuted from a conviction of uttering a forged
ingtrament, The only question presented.for
.revigion by this court is- the alleged inguff.
ciency of the eyidence to support the werdict
of the jury -and Judgment of the  court.
After a careful review -of. the testimony,
we are of opinfon it amply sustains the con--

viction, wheiefore the judgment is affirmed. :




